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The following facts are agreed, except where they are expressly stated to not be agreed

to herein.

The parties have agreed to the following with respect to the Agreed Documents referred

to herein:

The parties agree to the admission into evidence of the Agreed
Documents by consent. Except to the extent that the content of
Agreed Documents are referred to in this Agreed Statement of
Facts, by consenting to the admission of the documents in such
manner none of the parties are to be considered as having
accepted the truth of the contents of all the documents and all
parties veserve their rights to challenge what is stated in the
documents, lead further evidence which may or may not be
inconsistent with the documents and argue as to the
interpretation, relevancy and weight to be given fto the
documents.

Any party may tender evidence to supplement or amplify this Agreed Statement of
Facts. If evidence emerges during the course of this proceeding that contradicts this
Agreed Statement of Facts, the Court may consider and weigh such evidence against

the expressed views of the parties contained herein.



Defined Terms

In addition to terms defined elsewhere in this Agreed Statement of Facts, the following

terms are defined:

II.

II1.
IV.

VL

VIL

VIIL

IX.

Canada Child Benefit means the tax-free monthly payment made to
eligible families pursuant to s. 122.6 to 122.63 of the /ncome Tax Act. The
Canada Child Benefit was at times provided under its predecessor names
and statutory authorities, those being the Canada Child Tax Benefit, the
National Child Benefit, the Universal Child Care Benefit, and the family
allowance pursuant to Family Allowances Act, 1973, SC 1973, c44,s 1. All
references to the Canada Child Benefit herein implicitly include a reference
to its predecessor names and programs as they existed from time to time.
The CFSA Act means The Child and Family Services Authorities Act,
CCSM ¢ C90.
The CFS Act means The Child and Family Services Act, CCSM ¢ C80.
CFS Agency means a child and family services agency as defined in The
Child and Family Services Act C.C.S.M. ¢. C80, section 1(1).
CFS Authority means a Child and Family Services Authority established
under The Child and Family Services Authority Act, C.C.S.M, ¢. C90,
section 4.
CSA Act means the Children’s Special Allowances Act, S.C. 1992, C.48 and
amendments thereto.
CSA Benefit means the children’s special allowance paid pursuant to the
CSA Act.
Federal Child or Federal Children means a child who:

a. has, or is eligible for Indian status pursuant to the /ndian Act; and

b. at least one of whose parents or guardians are normally resident on-

reserve at the time the child enters care.

First Nation has the same definition as the term “band” pursuant to the

Indian Act, section 2(1).



XI.
XIL
XIII.
XIV.

XV.

XVIL

XVIIL

XVIIL

XIX.

XX.

First Nation Agency means an Indigenous CFS Agency except the Metis
Child, Family and Community Services Agency and the Michif Child and
Family Services Agency.

Income Tax Act means the Income Tax Act, RSC 1985, ¢ 1 (5th Supp).
Indian Act means the Indian Act, RSC 1985, ¢ I-5.

Indigenous means Indian (i.e. First Nation), Metis and Inuit.

Indigenous CFS Agency means a CFS Agency mandated by the Southern
First Nations Network of Care; the First Nations of Northern Manitoba Child
and Family Services Authority; or the Metis Child and Family Services
Authority in accordance with The Child and Family Services Act, C.C.S.M.
¢. 80. The Applicant CFS Agencies are Indigenous CFS Agencies.
Indigenous CFS Authority means a CFS Authority except the General
Child and Family Services Authority.

Government CFS Agency means a CFS Agency integrated into a Manitoba
government department and includes Winnipeg Child and Family Services
agency and Rural and Northern Child and Family Services agency.
Winnipeg Child and Family Services agency and Rural and Northern Child
and Family Services agency are designated regional offices under the
Agency Mandates Regulation, M.R. 184/2003.

Maintenance costs refers to the eligible costs pursuant to the Child and
Family Services Funding Guidelines for Child Maintenance required for the
care of a ward, including housing, food, clothing, education, training, extra-
curricular activities and special needs.

Mandating CFS Authority means, in relation to a CFS Agency, the CFS
Authority that has mandated, or is deemed to have mandated, that CFS
Agency under Part 1 of the CFS Act

non-Indigenous CFS Agency means a CFS Agency in the province of
Manitoba except an Indigenous CFS Agency.

Operational Funding refers to government funding for the general
operating costs incurred operating a CFS Agency, primarily for salaries,

commercial leases, and training, and does not include payments to agencies



and others persons and entities payable based on Rates for Service, although
their operational funding was based upon the number of children in care
within a CFS Agency.

XXI.  Private CFS Agency means a CFS Agency other than an Indigenous CFS
Agency and a Government CFS Agency which is a private, non-profit, non-
government, community based charitable Agency, led by a volunteer Board
of Directors and includes Child and Family Services of Western Manitoba,
Child and Family Services of Central Manitoba and Jewish Child and family
Services.

XXII.  Provincial Child or Provincial Children means a child, except a Federal
Child, in care.
XXIII.  Rates for Service includes the rate set by the minister charged by the
Lieutenant Governor in Council with the administration of 7he Child and
Family Services Act for payment to foster care providers and agencies for
certain services provided under The Child and Family Services Act.
XXIV. Reserve has the same definition as the term “reserve” pursuant to the /ndian
Act, R.S.C., 1985, c. I-5, section 2(1) (the “Indian Act”).
XXV. Wards mean children who are or were the subject of a temporary or
permanent order of guardianship, or a voluntary surrender of guardianship,

in favour of a CFS Agency or the Director of Child and Family Services.

Wherever appropriate in this Agreed Statement of Facts, a singular term shall be

construed to mean the plural where necessary, and a plural term the singular.

Characteristics of the Parties

The Applicant in Court of Queen’s Bench File No. CI20-01-29002, the Assembly of
Manitoba Chiefs (“AMC”), was formed in 1988 as the collective voice of First Nations in
the province of Manitoba. The AMC represents 62 of 63 First Nations in Manitoba. Its
member First Nations include Anishinaabe (Ojibwe), Nehetho/Ininew (Cree),

Anishininew (Ojibwe-Cree), Denesuline (Dene), and Dakota Oyate (Dakota) and include



10.

1.

signatories to Treaties 1-6 and 10 with the Crown. The nations which AMC represents are

considered “Indian Bands” under the /ndian Act.

The First Nations Family Advocate Office is an office of the AMC (the “FNFAO-AMC”)
that opened on June 1, 2015. The FNFAO-AMC provides advocacy and support to
families, assistance with the development of care plans, and leads research projects, as
well as providing referrals to service providers and legal counsel. The FNFAO-AMC is
intended to assist the AMC in implementing its Bringing Our Children Home report,
which examined the child welfare system in the province of Manitoba from the
perspective of the people who must deal with the system directly. Since opening, the

FNFAO-AMC has provided services to approximately 2,418 families.

The Plaintiff, Elsie Flette (“Flette™) is the proposed litigation guardian of the proposed
representative Plaintiffs, E.F. and L.F. in the proposed Class Action Proceeding in Court

of Queen’s Bench File No. CI18-01-18438.
Affidavit of Elsie Flette, affirmed October 15, 2020

Flette’s personal background is set out at paragraphs 3 to 11 to the Affidavit of Elsie
Flette, affirmed April 17, 2020; and her professional background is set out at paragraphs
12 to 23 to the Affidavit of Elsie Flette, affirmed April 17, 2020. The incorporation to
this Agreed Statement of Facts by reference to Flette’s April 17, 2020 aftidavit does not
preclude the respondent/defendant, Government of Manitoba (“Manitoba”) from cross-
examining Flette on her April 17, 2020 affidavit, on matters upon which Flette was not
already cross examined, or any further affidavits that may be filed in these proceedings in

any respect.
Affidavit of Elsie Flette, affirmed April 17,2020

The personal background of E.F., born May 17, 2013 and LF., born May 2, 2018, is set
out at paragraphs 4 to 11 of the Affidavit of Elsie Flette, affirmed April 17, 2020.
Affidavit of Elsie Flette, affirmed April 17,2020

The Plaintiff, L.ee Malcolm-Baptiste (“Baptiste”), Anishinaabe of Ebb and Flow First
Nation, is a proposed representative Plaintiff in the proposed Class Action Proceeding in

6



12.

13.

14.

15.

16.

Court of Queen’s Bench File No. CI18-01-18438. Baptiste’s background and
qualifications are set out in the Affidavit of Lee Malcolm-Baptiste, affirmed April 16,
2020. The incorporation to this Agreed Statement of Facts by reference to Baptiste’s
April 16, 2020 affidavit does not preclude Manitoba from cross-examining Baptiste on
his April 16, 2020 affidavit or any further affidavits that may be filed in these proceedings

in any respect.
Affidavit of Lee Malcolm-Baptiste, affirmed April 16, 2020

E.F., L.F. and Baptiste are Provincial Children.

The Applicants in Court of Queen’s Bench File No. CI 20-01-29221, other than the
Southern First Nations Network of Care, the First Nations of Northern Manitoba Child
and Family Services Authority, the Metis Child and Family Services Authority and the

Southern Chiefs’ Organization Inc. (“SCQO”), are each corporations without share capital

mandated as CFS Agencies whose purposes are to provide child and family services under

the CFS Act and/or The Adoption Act C.C.S.M. c. A2 (collectively referred to as the
“Applicant CFS Agencies”).

The Southern First Nations Network of Care, the First Nations of Notrthern Manitoba
Child and Family Services Authority, and the Metis Child and Family Services Authority
are CFS Authorities as established by s. 4 of 7he CFSA Act (collectively referred to as the
“Applicant CFS Authorities”).

Under The CFSA Act, the Applicant CFS Authorities are legislatively, through the
Applicant CFS Agencies, responsible for administering and providing for the delivery of
child and family services within the province of Manitoba in accordance with 7he CFSA

Act and The CFES Act.

The Southern First Nations Network of Care is responsible for administering and
providing for the delivery of child and family services (a) to members of and/or persons
who identify with First Nations located in the southern area of the province of Manitoba
(“southern Manitoba™), (b) for children and families in Winnipeg, Manitoba who identify

7



17.

18.

19.

with First Nations located in the province of Ontario and who receive services from
Animikii Ozoson Child and Family Services, and (c) other persons as determined in
accordance with a protocol established in the regulations, known as the Authority

Determination Protocol.

The First Nations of Northern Manitoba Child and Family Services Authority (often
referred to as the “Northern Authority™) is responsible for administering and providing
for the delivery of child and family services to members of and/or persons who identify
with First Nations in the northern area of the province of Manitoba (“northern Manitoba™),
as well as other persons as determined in accordance with a protocol established in the

regulations, known as the Authority Determination Protocol.

The Metis Child and Family Services Authority is responsible for administering and
providing for the delivery of child and family services to people who are and who identify

with Metis and Inuit peoples, as well as other persons.

The following list identifies the CFS Agencies and their respective Mandating CFS
Authority as of April 1, 2019:

Family Services Community Services Agency

Authority Michif Child and Family Services 2011
Agency

First Nations of Animikii Ozoson Child and Family | 2005

Southern Manitoba Services Inc.

Child and Family Anishinaabe Child and Family 2005

Services Authority Services
Child and Family All Nations 2007
Coordinated Response Network




Dakota Ojibway Child and Family | 2004
Services
Intertribal Child and Family 2003
Services
Peguis Child and Family Services 2003
| Sagkeeng Child and Family 1 2004
Services
Sandy Bay Child and Family 2007
Services
Southeast Child and Family 2004
Services
West Region Child and Family 2004
Services
First Nations of Awasis Agency of Northern 2003
Northern Manitoba Manitoba |
Child and Family Cree Nation Child and Family 2003
Services Authority Caring Agency
Island Lake First Nations Family 2003
Services
Kinosao Sipi Minisowin Agency 2003
Nikan Awasisak Agency Inc. 2011
Nisichawayasihk Cree Nation 2003
Family and Community Wellness
Centre
Opaskweyak Cree Nation Child and | 2005
Family Services |
General Childand | Winnipeg Child and Family 2003
Family Services Services
Authority Child and Family Services of 2003
Western Manitoba




20.

21.

22,

23.

| Child and Family Services of 2003
Central Manitoba
Jewish Child and Family Services 2003
Rural and Northern Services — 2003
Eastman
Rural and Northern Services — 1 2003
Interlake
Rural and Northern Services — 2003
Parkland
Rural and Northern Services - 2003
Northern

Of the Indigenous CFS Agencies, Animikii Ozozon Child and Family Services is unique
to the extent that it provides care primarily for First Nation children from the province of
Ontario who are admitted into care in the province of Manitoba and who are not deemed
eligible for federal funding (i.e. they are deemed a provincial funding responsibility). The
funding responsibility for children in the care of Animikii Ozozon Child and Family

Services is disputed as outlined below.,

The SCO was established in 1999 and represents 34 First Nations in southern Manitoba.
SCO’s mission is to protect, preserve, promote and enhance First Nations peoples’
inherent rights, languages, customs and traditions through the application and

implementation of the spirit and intent of the Treaty-making process.

The SCO is statutorily recognized within the child welfare system within the province of
Manitoba by having the statutory responsibility for appointing the board of directors for
the Southern First Nations Network of Care pursuant to s. 6(1) of The CFSA Act.

The Applicant CFS Agencies are Indigenous CFS Agencies and are mandated by the
Applicant CFS Authorities to provide culturally appropriate child protection and
prevention services in accordance with The CFS Act and The CFSA Act.

10



24.

25.

26.

27.

28.

The Applicant CFS Agencies each have duties imposed upon them by s. 7(1) of The CFS

Act, which duties include, but are not limited, to:

a. Protecting children;
b. Providing care for children in their care;
C. Developing permanency plans for all children in their care with a view to

establishing normal family life for these children; and

d. Developing and maintaining childcare resources.

In carrying out their statutory duties, the Applicant CFS Agencies must, at times,
apprehend children who are in need of protection and place those children into CFS
Agency care on either a temporary or permanent basis. The Applicant CFS Agencies may
also accept guardianship of children in accordance with a Voluntary Surrender of

Guardianship agreement made in accordance with s. 16 of The CFS Act.

The Applicant CFS Agencies are legally responsible for the care, maintenance, education
and well being of the children they have apprehended for the time period for which they
are under apprehension and/or for the time period that each Applicant CFS Agency is the
legal guardian of any such children on a temporary or permanent basis pursuant to sections

25(1) and 48 of The CFS Act.

Where a CFS Agency, including an Applicant CFS Agency, is the legal guardian of a
child, the CFS Agency must act for and on behalf of the child and appear in court and
prosecute or defend any action or proceeding affecting the child’s status (s. 48 of The CFS
Act).

The respondent/defendant in these proceedings is Manitoba. The Department of Families

is a department within Manitoba and is responsible for the administration of a variety of

11



29.

30.

31.

32.

programs and services, both directly and in partnership with community-based

organizations.

The Child and Youth Services Division of the Department of Families is responsible for
administering funding for the provision of child and family services and providing other

supports for children and families.

The CFS Act and The CFSA Act charge the minister responsible for the administration of

those acts with specific responsibilities and duties (“the Minister”).

Under The CFS Act, a Director of Child and Family Services is appointed with specific
powers and duties under 7he CFS Act. Subject to section 18 of The CFSA Act and the
Child and Family Services Authorities Regulation, M.R. 183/2003, where a CFS
Authority is responsible for administering and providing for the delivery of child and
family services to persons under 7he CFSA Act, the CFS Authority has the same powers
and duties as the director has under The CFS Act and The Adoptions Act respecting the
CFS Agencies that it has mandated, and the powers and duties of the director cease with

respect to those CFS Agencies.

Funding for CFS Agencies

Indigenous CFS Agencies, including the Applicant CFS Agencies (except for Animikii
Ozoson Child and Family Services; Metis Child, Family and Community Services; and

Michif Child and Family Services as described below), have two primary sources of

funding:

a. the Government of Canada (*Canada”) through a department of Canada,
called the Department of Indigenous Services (Canada) (“ISC”) (formerly
known as Indigenous and Northern Affairs Canada); and

b. Manitoba.

12



33.

34.

35.

36.

37.

Upon admitting a child into care, an Initial Placement Form or residency statement was
completed by the admitting CFS Agency, which determines the funding responsibility for
that child. The requirement can be found at section 1.4 of the Manitoba Child and Family
Services Funding Guidelines for Child Maintenance (“The Child Maintenance

Guidelines™).

2006 Child and Family Services Funding Guidelines for Child Maintenance,
Agreed Book of Documents (“ABD”), Tab 1

Canada provides funding for operational costs and maintenance costs directly to
Indigenous CFS Agencies who provide services to Federal Children. That funding is
widely referred to by CFS Agencies as “on-reserve funding” because generally Federal
Children are admitted into care from an on-reserve residence. The funding from Canada
is provided directly to the Indigenous CFS Agencies, as opposed to through the Mandating
CFS Authority. That funding is referred to by Manitoba as “federal funding”.

Manitoba provides funding for operational costs and maintenance costs to Indigenous
CFS Agencies in relation to Provincial Children. That funding is widely referred to by
CFS Agencies as “off-reserve funding” because generally Provincial Children, including
Metis children, are taken into care from a residence located off-reserve. That funding is

referred to by Manitoba as “provincial funding”.

Animikii Ozoson Child and Family Services is unique in so far as it generally receives

funding from Manitoba for children who otherwise meet the definition of a “Federal

Child”.

Once a child was deemed a Provincial Child, that child remained a Provincial Child
throughout the time the child remained in care, regardless of the geographical location of
the child’s residence (i.e. on- or off-reserve). If, after being discharged from care, and re-.
admitted into care, federal or provincial funding responsibility for a child was determined
anew based on the same criterion (see definition herein of “Provincial Children” and

“Federal Children™).

13



38.

39.

40.

41.

42.

43.

Animikii Ozoson Child and Family Services; Metis Child, Family and Community
Services; and Michif Child and Family Services only receive child welfare funding from
Manitoba. Thdse three Indigenous CFS Agencies receive no child welfare funding from
Canada even in circumstances where they are providing services to children who meet the

criteria of Federal Children.

Manitoba does not provide funding to Indigenous CFS Agencies (except Animikii Ozoson
Child and Family Service; Metis Child, Family and Community Services; and Michif
Child and Family Services) for maintenance costs for Federal Children. Manitoba only

provides funding for maintenance costs to Indigenous CFS Agencies for Provincial

Children.

Prior to April 1, 2019, Manitoba provided Operational Funding to Indigenous CFS
Agencies for Provincial Children through the Mandating CFS Authority as the conduit.

Prior to April 1, 2019, Manitoba provided funding for Maintenance costs directly to
Indigenous CFS Agencies by way of reimbursements for invoices or billings submitted
by the Indigenous and Private CFS Agencies (the Government CFS Agencies use a
different process). Manitoba is the sole funding source for child maintenance costs in

respect of Provincial Children.

For all applicable time periods, Manitoba determined the Rates for Services and policies
for Maintenance costs for Provincial Children, including the rates and criteria for special
needs children, which is set out in a guidelines document entitled the Child and Family
Services Funding Guidelines for Child Maintenance (“Funding Guidelines™).

CFS Funding Guidelines for Child Maintenance, ABD, Tabs 1 and 9

Canada also follows the Funding Guidelines at Tabs 1 and 9 regarding funding for

maintenance costs for Federal Children.

14



44,

45.

46.

47.

48.

49,

50.

51.

Funding for maintenance costs relate to costs required for the care of a child, including
housing, food, clothing, education, training, extra-curricular activities and special needs

as set out in the Funding Guidelines.

Application for the CSA Benefit

The CSA Benefit is equal to the maximum monthly amount of the Canada Child Benefit
(including the Child Disability Benefit if applicable).

Like the Canada Child Benefit, the CSA Benefit is paid in respect of all eligible children

in Canada, whether they are Provincial Children or Federal Children.

Unlike the Canada Child Benefit (and its predecessor benefits), the rate and use of the
CSA Benefit is fixed by Canada by statute.

Applications for the CSA Benefit are made to and approved by the Minister of National
Revenue (Canada) (the “CRA”).

Applications for the CSA Benefit can only be approved if the applicant is eligible to
receive the CSA Benefit. Under the CS4 Act, the applicant is the department, agency or

institution that ‘maintains’ the child in respect of whom the application is made.

CFS Agencies are not statutorily compelled by the CSA4 Act to make an application for
CSA Benefits. However, CFS Agencies were required by Manitoba to apply for the CSA
Benefit when a child was admitted into care. This requirement was set through section

12 of the Funding Guidelines and the requirement communicated by Manitoba to the CFS

Authorities.

A child is considered by the CSA4 Act to be ‘maintained’ by an applicant if, at the end of a

given month, the child is dependent on the applicant for his or her care, maintenance,

15



52.

53.

54.

55.

56.

57.

education, training, and advancement to a greater extent than any other department,

agency or institution or any person.

In order to approve an application for CSA Benefits, the CRA must determine and decide
that the applicant maintains the specific child with respect to whom the application is
made “to a greater extent than any other department, agency or institution or any person”
in accordance with s. 3(1) of the CSA Act and s. 9 of the Children's Special Allowance
Regulations, SOR/93-12 (“CSA4 Regulations™).

Once approval for the CSA Benefit application is granted by the CRA, CSA Benefit
payments begin to be made by the CRA to successful applicant with respect to the specific
child for whom the CSA Benefit is granted.

Pursuant to ss. 3(2) and 7 of the CSA Act, CSA Benefits “shall be applied exclusively
toward” the care, maintenance, education, training or advancement of the specific child
in respect of whom they were granted, and the CSA Benefits cannot be assigned, charged,

attached, anticipated or given as security, and they are granted subject to those conditions,

The Applicant CFS Agencies maintain each child who is brought into their care in
accordance with the definition of the term ‘maintenance’ as is set out in s. 9 of the CSA

Regulation.

The Applicant CFS Agencies have applied for, and do apply to, the CRA for CSA Benefits
for each child who is brought into their care. Through its Funding Guidelines, Manitoba
requires the Applicant CFS Agencies to make application for the CSA Benefits (further

outlined below).

The CRA has granted all applications for CSA Benefits that have been filed by the
Applicant CFS Agencies.

16



58.

59.

60.

61.

62.

63.

CSA Benefits have been provided by the CRA to the Applicant CFS Agencies for each
successful CSA Benefit application. Those payments all began in or around the month

after the CSA Benefit application was granted by CRA.

AJI-CWI Transfer Process

As of March 31, 2019, there were 10,258 children in care of CFS Agencies at any given
time within the province of Manitoba. Approximately 88% of children in care in the

province of Manitoba are Indigenous.

On January 1, 2020, Canada proclaimed federal child welfare legislation that impacted
the CFS system within the province of Manitoba; that legislation being An Act respecting
First Nations, Inuit and Métis children, youth and families, SC 2019, ¢ 24.

Until then, the laws applicable to the delivery of child and family services in the province
of Manitoba consisted of several provincial enactments, including The CFS Act and The

CFSA Act, as well as their accompanying regulations.

The CFSA Act was proclaimed by Manitoba in 2003 and established four CFS Authorities.
They include the three Applicant CFS Authorities and the General Child and Family
Services Authority. Pursuant to The CFSA Act, the three Applicant CFS Authorities are
corporations and, subject to that Act, have all the rights, powers and privileges of natural

persons.

The three Applicant CFS Authorities were created as a result of the Aboriginal Justice
Inquiry — Child Welfare Initiative (“AJI-CWI”). The AJI-CWI was an initiative to develop
and subsequently oversee the implementation of a plan to restructure the child welfare
system within the province of Manitoba, including transitioning child protection and
family support services to Indigenous peoples and First Nations (the “AJI-CWI transfer
process™), so they would have the ability and responsibility to provide these services to

their communities throughout the province of Manitoba. Prior to AJI-CWI transfer

17



64.

65.

66.

67.

process, Provincial Children received child welfare services from Child and Family
Services Agencies, such as Winnipeg Child and Family Services, Child and Family
Services of Central Manitoba, Child and Family Services of Western Manitoba, and
others. Both before and after the creation of the CFS Authorities, Manitoba was the
primary funder of Operational Funding for CFS Agencies and maintenance funding for

Provincial Children.

When The CFSA Act came into force in 2003, many powers, duties and responsibilities
regarding child welfare were devolved or transferred from Manitoba to the Applicant CFS
Authorities and the General Child and Family Services Authority (“General CFS
Authority”) which meant that the four CFS Authorities became responsible for the
mandate and oversight of the CFS Agencies. As a result, Indigenous CFS Agencies
received from Manitoba mandates to provide services to Federal Children and Provincial
Children. Manitoba retained certain responsibilities and powers, which are administered
through the Ministef, Director of Child and Family Services and the Department of Family

Services.

In or around 2003, as a result and product of AJI-CWI, a devolution process took place
whereby the Government Agencies and Private Agencies began transferring from their

care Indigenous children to the care of the mandated Indigenous CFS Agencies.

The General CFS Authority is responsible for Winnipeg Child and Family Services; Rural
and Northern Services (Eastman, Interlake, Parkland, and Northern); Child and Family
Services of Central Manitoba; Child and Family Services of Western Manitoba; Jewish
Child and Family Services; and Rural and Northern Services (Eastman, Interlake,

Parkland, and Northern).

Winnipeg Child and Family Services and Rural and Northern Services (Eastman,
Interlake, Parkland, Northern) became Government Agencies after they were

consolidated as a branch into Winnipeg, Rural and Northern Child and Family Services,
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68.

69.

70.

71.

72.

which is a regional office under The CFS Act and operates within the Department of

Families.

Child and Family Services of Western Manitoba, Jewish Child and Family Services and
Child and Family Services of Central Manitoba are Private Agencies mandated by the
General CFS Authority and are separate legal entities (corporations without share capital)

with their own boards of directors and board appointment process.

The Indigenous CFS Agencies are public bodies but are not within the governmental
structure of Manitoba. They were and are created as separate legal entities (corporations
without share capital) with their own boards of directors and board appointment process

as set out in The CFS Act and The CFSA Act.

As a result of the AJI-CWI transfer process, Indigenous CFS Agencies became
responsible for delivering child and family services within the province of Manitoba to
both Federal Children and Provincial Children and, accordingly, received both federal
funding (i.e. on-reserve funding) from Canada and provincial funding (i.e. off-reserve

funding) from Manitoba as described above.

Also in consequence of the AJI-CWI, the Metis Child, Family and Community Services
Agency was established in 2003 and the Michif Child and Family Services Agency was
established in 2011. Both Agencies were mandated by the Metis Child and Family
Services Authority to provide culturally appropriate child protection and prevention
services pursuant to the CSA Act. From their inception, Manitoba required that all CSA
payments received by those (Metis) CFS Agencies be remitted to Manitoba.

As the AJI-CWI transfer process continued from 2003 and onward, with the transfer of
responsibility for children in the care of non-Indigenous CFS Agencies to Indigenous CFS
Agencies, the ability to apply for CSA Benefits followed each child to those Indigenous
CFS Agencies.
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73.

74.

75.

76.

77.

78.

79.

By 2005, the transfer of Indigenous Provincial Children from non-Indigenous CFS
Agencies to Indigenous CFS Agencies was largely completed. Between January 2004 and
June 2005, 3,627 cases were transferred to the new Authorities, who then assigned the

cases to Indigenous Agencies.

Initially, there was no written requirement by Manitoba for First Nation CFS Agencies to

remit CSA Benefits to Manitoba.

CSA Remittance After the AJI-CWI Transfer Process

Prior to the AJI-CWI transfer process, First Nation CFS Agencies generally provided
child welfare services to families who resided on-reserve from time to time, however,
some Provincial Children were transferred to the care of Indigenous Agencies from
Government and Private Agencies. This was often referred to as “outreach services” by

First Nation CFS Agencies.

Manitoba entered into a Memoranda of Understanding and a Protocol Agreement with the
Assembly of Manitoba Chiefs, Manitoba Metis Federation, and Manitoba Keewatinowi

Okimakanak.
ABD, Tabs 2A-F

Both during and initially after the AJI-CWI transfer process, First Nation CFS Agencies

were not expected or required by Manitoba to remit CSA Benefits to Manitoba.

In or around April of 2005, Manitoba communicated its requirement that the CSA
Benefits granted to Indigenous CFS Agencies with respect to Provincial Children in their

care be remitted to Manitoba.
Manitoba agreed to extend by one year (to 2006) its requirement for remittances of the

CSA Benefits (which were referred to in the letter at that time as CTB benefits). On
November 2, 2005, Manitoba wrote to the Northern and Southern Authorities to advise
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that Manitoba did not require the First Nations Authorities to remit any portion of the

CTB accrued in 2005/06.
November 2, 2005 Letter from Manitoba (Peter Dubienski), ABD, Tab 3

Manitoba took the position that it could require the remittance of CSA Benefits on the
basis that it was already providing sufficient funding for maintenance costs to all CFS

Agencies for Provincial Children in their care.

On July 6, 2006, Manitoba communicated its requirement that as of April 1, 2006 and
thereafter, the CFS Agencies within the First Nations of Northern Manitoba Child and
Family Services Authority and Southern First Nations Network of Care remit the CSA
Benefits they applied for and received on behalf of Provincial Children in their care to
Manitoba on a quarterly basis. Some Indigenous CFS Agencies complied, but many did

not.
July 6, 2006 Letter from Manitoba (Jay Rodgers/Ben Van Haute), ABD, Tab 4

Between April 1, 2006 and October 2010, some CFS Agencies mandated by the Southern
First Nations Network of Care and some CFS Agencies mandated by the First Nations of
Northern Manitoba Child and Family Services Authority continuously refused to remit
CSA Benefits to Manitoba. Other CFS Agencies within those CFS Authorities refused to

remit CSA Benefits from time to time, but not on a consistent basis.

Canada did not (and does not) require Indigenous CFS Agencies to remit CSA Benefits
for Federal Children.

Holdback/Clawback from Operational Funding

In or about 2010, as a result of negotiations between Manitoba, Canada and Indigenous
representatives, a new funding model was agreed upon in relation to funding by Canada
and Manitoba for costs for child and family services, including for Indigenous CFS

Agencies and Indigenous CFS Authorities (the “2010 Harmonized Operational Funding
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Model”). The result was an increase in funding by Canada and Manitoba for Operational

Funding available to Indigenous CFS Agencies.
Manitoba Child and Family Services Funding -
An Explanatory Guide, ABD, Tab §

A Memorandum of Understanding was entered into between Canada and Manitoba on

March 18, 2011.
March 18, 2011 MOU - Integration of Funding
for First Nations CFS Agencies in Manitoba, ABD, Tab 6

After the 2010 Harmonized Operational Funding Model was put in place, Manitoba held
back 20% of the annual incremental increase in operational funding it provided to CFS
Agencies if the CFS Agencies did not remit the full amount of the CSA Benefits between
2006 and 2012. This was referred by different parties at different times as either a
“holdback”, “clawback”, “CSA recoveries” or “set-off” (hereinafter “holdback™). That
holdback was Manitoba’s means of applying a set-off for what Manitoba saw as a debt to
Manitoba by CFS Agencies. Manitoba took the position that the holdback would be
applied against the amount owed to Manitoba arising from the CFS Agencies’ refusal to

remit the CSA Benefits over to Manitoba between 2006-2012.

The amount of CSA Benefits held back by Manitoba from each CFS Agency is identified
in Manitoba’s document entitled Children’s Special Allowance Revenue by Fiscal Year
as of April 5, 2019 under the heading Holdback from Funding Model Grant.

Children’s Special Allowance Revenue by Fiscal Year as of April 5, 2019, ABD, Tab 7

Manitoba calculated the amount oMﬁg, which would have been set-off by the holdbacks,
by estimating what each Indigenous CFS Agency received in CSA Benefit payments since
April 1, 2006 to the date of each holdback. Manitoba did not know precisely for each child
what CSA Benefits are paid by Canada.

Holdbacks from Funding for Maintenance Costs
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Beginning in 2013 and lasting until April 1, 2019, Manitoba required that all Indigenous
CFS Agencies remit to Manitoba any current and future CSA Benefits they received, for
Provincial Children, or Manitoba would institute a second and further series of holdbacks,
but this time the holdback would be with respect to the maintenance funding that was to

be provided to the Indigenous CFS Agencies.
September 27, 2013 Letter from Manitoba (Ben Van Haute), ABD, Tab 8

Manitoba’s Use of CSA Benefits

In response to Manitoba’s requirement to remit the CSA Benefits, some Indigenous CFS
Agencies began to remit to Manitoba the CSA Benefits they received for Provincial

Children in their care (“Remittances™).

In financial reports, Manitoba recorded the CSA Benefits they received by way of the

Remittances and holdbacks as ‘revenue’.

The exact amount of CSA Benefits received by Manitoba from CFS Agencies through the
Holdbacks and Remittances, including from Indigenous CFS Agencies, is set out in the
chart found at ABD Tab 7. The chart sets out the exact amount of CSA Benefits (called
CSA Revenue by Manitoba in the document) received by Manitoba from each CFS
Agency through Remittances (under the heading ‘Submitted’), holdbacks from the 2010
Harmonized Operational Funding Model (under the heading ‘Holdback from Funding
Model Grant’) and holdbacks from maintenance funding (under the heading ‘Recovered

from Child Maintenance Payments’).

As shown in ABD Tab 7, Manitoba calculates that it has received “CSA Revenue” from
Indigenous CFS Agencies in the amount 0of $131,537,900 from Remittances, $28,225,000
from holdbacks from the Operational Funding Model and $91,121,300 from holdbacks

from funding for maintenance costs.
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Also as shown in ABD Tab 7, Manitoba calculates (as of April 5, 2019) what it expected
to receive in future Remittances and future holdbacks from certain Indigenous CFS
Agencies with respect to CSA Benefits that had not been remitted. The total amount
identified in the document as of April 5, 2019 is $12,725,600.00.

The total amount of CSA Benefits that have been received/recovered by Manitoba from
the fiscal year 2006/2007 to April 5, 2019 is $335,349,200.

Children’s Special Allowance Revenue by Fiscal Year as of April 5,2019, ABD, Tab 7

Manitoba has not undertaken any holdbacks from the 2010 Harmonized Operational
Funding Model or any holdbacks from funding for maintenance costs for CFS Agencies
within the General CFS Authority, as those CFS Agencies remitted the CSA Benefits as
required by Manitoba or the CSA was received directly by the department of Finance of
Manitoba.

From 2006 to 2019, the CSA Benefit has increased on four occasions between 2016 and
2019.

The following is a chart identifying, year by year from 2006-2019, the amount of the CSA
Benefit payable for children in care by the CRA.

13-year [ Child Age Under | Child Age 6-17
| period 6
2006 3,750 3,750
($312.50/month) | ($312.50/month)
2007 3,750 3,750
2008 3,750 3,750
2009 3,750 3,750
2010 3,750 13,750
‘ 2011 3,750 3,750
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2012 3,750 3,750
2012 3,750 3,750
2013 3,750 3,750
2014 | 3,750 3,750
2015 3,750 3,750
2016 6,400 5,400
$533.33/month | $450/month
2017 6,496 | 5,481
| $541.33/month $456.75/month
2018 6,639 5,602
$553.25/month $466.83/month
2019 6,765 5,708
$563.75/month $475.67/month

Manitoba and Canada’s basic daily maintenance rates per child in care from 2006-2019,

and Manitoba’s basic daily maintenance rates from 1999 to 2006, are as follows:

FOSTER CARE RATES (Payable to Foster Parent)(Excluding Agency Allowance)

SOUTH NORTH

YEAR 0-10 | 1117 | 0-10 11-17
1999/2000 16.23 | 2015 | 17.04 | 21.15
2000/2001 16.55 | 20.55 | 17.66 | 21.91
Increase: 2% increase for south rate, 2% increase
for north rate plus provision for Northern Food
Allowance 032| 040 062| 076
2001/2002 16.55 | 20.55 | 17.66 | 21.91
2002/2003 16.55 | 20.55 | 17.66 | 21.91
2003/2004 16.96 | 21.06 | 18.10 | 22.45
Increase: 2.5% increase 0.41 0.51 0.44 0.54
2004/2005 17.30 | 21.48 | 18.46 | 22.90
Increase: 2% increase 0.75 0.93 0.80 0.99
2005/2006 1764 | 21.91| 18.83 | 23.36
Increase: 2% increase 0.68 i 0.85 0.73 0.91
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2006/2007

| 17.82 | 22.13 | 19.02 | 2360

| . :
Increase: 1% increase 0.18 0.22 0.19 0.24
2006/2007 | 19.60 | 24.34 | 2092 | 25.96
Increase”: 10% increase plus a .53 cent addition for
Sport/Recreation effective January 1, 2007 178 221 1.90 2.36
2007/2008 21.57 | 26.78 | 23.03 | 2857
Increase: 10% increase effective January 1, 2008 197 244 211 261 |
2008/2009 2157 | 26.78 | 23.03 | 2857 |
2009/2010 2157 | 26.78 | 23.03 | 2857
2010/2011 2157 | 26.78 | 23.03 | 2857
Increase : 1% increase effective September 1, 2011 0.22 0.27 0.22 0.29
2011/2012 21.79 | 27.05| 2325 | 28.86
Increase : 1.5% increase effective October 1, 2012 0.32 0.40 0.35 0.43
2012/2013 to March 31, 2019 2211 | 27.45| 2360 | 29.29

FOSTER CARE RATES (Payable to Foster Parent)(Including Agency Allowance)

SOUTH NORTH -
YEAR 0-10 | 11-17 | 0-10 11-17
1999/2000 1756 | 21.48 | 18.43 | 22.54
2000/2001 17.91 | 21.91 | 19.08 | 23.33
Increase: 2% increase for south rate, 2% increase
for north rate plus provision for Northern Food
Allowance 0.35| 043 0.65 0.79
2001/2002 17.91 | 2191 | 19.08 | 23.33
2002/2003 17.91 | 2191 | 19.08 | 23.33
2003/2004 18.36 | 22.46 | 19.56 | 23.91
Increase: 2.5% increase 0.45 0.55 0.48 0.58
2004/2005 18.73 | 22.91 | 19.95| 24.39
| Increase: 2% increase 0.37 0.45 0.39 0.48
2005/2006 1910 | 23.37 | 20.35| 24.88
Increase: 2% increase 0.37 0.46 0.40 0.49
2006/2007 19.29 | 2360 | 2055 | 25.13
Increase: 1% increase 0.19 023 0.20 0.25
2006/2007 21.75 | 26.49 | 23.13 | 28.17 |
Increase”: 10% increase plus a .53 cent addition for
Sport/Recreation effective January 1, 2007 246 2.89 258 3.04
2007/2008 23.93 | 29.14 | 2544 | 30.99
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Increase: 10% increase effective January 1, 2008 218 265 231 282
2008/2009 | 23.93 | 29.14 | 2544 | 30.99
2009/2010 | 2393 2014 | 2544 | 3099
2010/2011 23.93 | 29.14 | 2544 | 30.99
Increase : 1% increase effective September 1, 2011 0.24 0.29 0.25 0.31
2011/2012 2417 | 29.43 | 2569 | 31.30
Increase : 1.5% increase effective October 1, 2012 0.36 0.44 0.39 0.47
2012/2013 to March 31, 2019 | 2453 | 2087 | 26.08 3177

Child Maintenance Funding Guidelines (November 2006), ABD, Tab 1

Child Maintenance Funding Guidelines (October 2016), ABD, Tab 9

100. When the CSA Benefits increased in 2016, 2017, 2018 and 2019, Manitoba’s basic daily

maintenance rates per child in care remained the same.

101. The following chart shows a Manitoba/Canada comparison in payments made for children

in care using 2017-2018 as an example:

Minimum annual or basic | CSA Total
Maintenance
Child Under 6
| April 2017-March 2018 (365 days) 8,953.45 6,400.00 $15,353.45
Canada
April 2017-March 2018 (365 days) 8,953.45 - $8,953.45
Manitoba
Child 6-11
April 2017-March 2018 (365 days) 8,953.45 | 5,400.00 $14,353.45
Canada
April 2017-March 2018 (365 days) 8,953.45 - $8,953.45
Manitoba
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Child 11-17

Manitoba

April 2017-March 2018 (365 days) 10,902.55 5,400.00 $16,302.55
Canada
April 2017-March 2018 (365 days) 10,902.55 - $10,902.55

102.

103.

In addition to the amounts above, both Manitoba and Canada make additional payments

in accordance with the Child Maintenance Funding Guidelines.

Manitoba’s Public Account Reports indicate the following amounts of CSA Benefits it

received from CFS Agencies between 2005-2019 (for each identified fiscal year ended as
of March 31) as follows:

2005-2006 ABD, Tab 10 | $4,834,857
20062007 ABD, Tab 11 $12,901,468
2007-2008 ABD, Tab 12 $13,129,059
2008-2009 ABD, Tab 13 $17,508,442
2009-2010 ABD, Tab 14 $18,179,877
2010-2011 ABD, Tab 15 $20,753,627
2011-2012 ABD, Tab 16 $20,030,022
2012-2013 ABD, Tab 17 $20,030,042
2013-2014 ABD, Tab 18 $24,530,002
2014-2015 ABD. Tab 19 $25,030,057
2015-2016 ABD, Tab 20 $32,073,810
2016-2017 ABD, Tab 21 $46,555,033
2017-2018 ABD, Tab 22 $39,780,291
2018-2019 ABD, Tab 23 $38,895,147
Total $334,231,734
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Manitoba’s Public Account Reports further indicate the amounts of funding Manitoba
provided to CFS Agencies during the fiscal years between 2005 to 2019, as indicated in
the document attached at Tab 24 of the Agreed Book of Documents.

ABD, Tab 24

Between January 1, 2005 and April 1, 2019, Manitoba required CFS Agencies to remit
CSA Benefits equal to $335,349,200 from CFS Agencies, including $250,884,200 from
Indigenous CFS Agencies, including the Applicant CFS Agencies.

Children’s Special Allowance Revenue by Fiscal Year as of April 5, 2019, ABD, Tab 7

Pursuant to s. 8(1)(b)(i.1) of the Assistance Regulation, M.R. 404/88R, the Canada Child
Benefit is not treated as a financial resource of a household in the calculation of income
assistance under The Manitoba Assistance Act, C.C.S.M. c. A150. The result is that there
is no reduction in income assistance provided by Manitoba to a household if a person in

the household receives the Canada Child Benefit.

Indigenous CFS Agencies may apply for CSA Benefits in respect of Federal Children in
their care and there is no set-off, holdback or deduction in Canada’s general child welfare

funding obligations as a result.

The United Nations Declaration on the Rights of Indigenous Peoples

The United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”) was

adopted by the United Nations General Assembly on September 13, 2017.
UNDRIP, ABD, Tab 25

Although Canada initially voted against adoption of the Declaration, the federal
Government has since changed its position. In 2016, Canada endorsed the Declaration
without qualification and committed itself to its full and effective implementation. Bill C-
15, the United Nations Declaration on the Rights of Indigenous Peoples Act was
introduced in the House of Commons on December 3, 2020 with the intention of guiding

this implementation. Bill C-15 was assented to on June 21, 2021 and may now be cited as
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the United Nations Declaration on the Rights of Indigenous Peoples Act SC 2021, ¢ 14.

The Department of Justice backgrounder on the Act is attached as Tab 26 to the ABD.
ABD, Tab 26
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